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APPEARANCES: (Cont "' d)

MR JOHN J. RElI CHART
160 North LaSalle Street, Suite C-800
Chicago, Illinois

(Appearing on behal f of the Staff of the
I1'linois Conmerce Conm ssion via
t el econf erence)

MR EDWARD FI TZHENRY

Lueders, Robertson & Konzen
Post O fice Box 735

Ganite CGty, Illinois 62040

(Appearing on behalf of the Illinois
I ndustrial Energy Consuners via
t el econf erence)

M5. KAREN M NORRI NGTON
208 South LaSalle Street, Suite 1760
Chicago, Illinois 60604

(Appearing on behalf of the Ctizens
Uility Board via tel econference)
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PROCEEDI NGS

EXAM NER ALBERS: By the authority vested in
me by the Illinois Commrerce Conmi ssion | now call
Docket Nunber 00-0579. This docket concerns Central
Il1linois Light Conpany's proposal to elimnate its
El ectric Fuel Adjustnent O ause.

May | have the appearances for the
record, please?

MR CRIFFIN. Edward J. Giffin of Defrees
and Fiske, Suite 1100, at least the last tine | could
get there, 200 South M chi gan Avenue, Chi cago 60604,
appearing on behalf of Central Illinois Light Comnpany.

MR, FI TZHENRY: Edward Fitzhenry of the | aw
firmof Lueders, Robertson and Konzen, Post Of ice Box
735, Ganite CGty, Illinois 62040, appearing on behal f
of the Illinois Industrial Energy Consurmers.

M5. NORRI NGTON:  Karen Norrington on behal f
of the Gtizens Wility Board, 208 South LaSall e,
Suite 1760, Chicago, Illinois 60604.

MS. VON QUALEN. Janis Von Qual en and John
Rei chart on behalf of the Staff of the Illinois

Conmer ce Conmi ssion, 527 East Capitol Avenue,
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Springfield, Illinois 62701

EXAM NER ALBERS: Thank you. Let the record
reflect there are no others wishing to enter an
appear ance.

This status hearing has been called in
light of sone new information concerning CILCO s coa
costs as described in Staff's January 26 notion for an
InterimOrder. As | recall, the notice concerning the
status hearing indicated that parties should be
prepared to orally respond to Staff's notion. So with
that said, why don't we hear fromC LCO first?

MR GRIFFIN Al right, M. Exam ner, thank
you.

I rmust di sagree with your
characterization of the new informati on because there
is no newinformation at all that relates to this
proceeding. And I find Staff's notion probably
described as, taking the word fromtheir own notion
incredible. There is absolutely not the slightest
basis for this nmotion, and it is unlawful. It asks
for an unlawmful action. And | suppose the easiest way

to denonstrate that is just to go through point by
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point the matters raised by the Staff.

First of all, | note they point out that
CILCOs notion is still outstanding. They don't
suggest or recommend a hearing on that, or that the
Conmi ssi on keep the record open some way in case the
prices go higher after this matter is determ ned
They state that a major issue in the docket concerns
the cost of Freeman coal. | don't agree that that is
a mgjor issue. W showthe Freeman billings, their
cal cul ations, and the Staff has done nothing other than
to nmake sonme supposition as to what could or could not
be.

I notice that in the St aff's own notion
that they attach the material fromthe filings made by
another firm attorney, on behalf of CILCOin their
arbitration proceedi ngs and where the cost of coal
the actual cost of coal -- and | think that this is
exactly what we said in our testinmony in the case --
through the third quarter of 2000, before adding the
profit factor the return on investnment was
thirty-three fifty-two. And if you add a return

i nvestment you are back up to the $40 plus tax. So
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this again indicates support for the position C LCO
has taken in this case with respect to the cost of
coal for Freeman.

Now, let's go to the next question, the
next point that Staff nmakes on page 2 of the Interim
Order. They say that the proposed cancellation of the
contract would have a significant effect on the
Conpany's cost of coal.

The proposed cancellation is just what it
is. It is proposed. |If we check the testinony, you
will note that we provided information that in the
| ast arbitration proceeding with respect to Freeman,
Cl LCO asked that the contract be term nated because of
breaches. And the panel said it will not be
term nated although it may all ow a recovery of danages
in the formof refunds for past payments that were
over char ges.

The panel of arbitrators did not allow
the cancellation of the contract. The effect on the
Conpany's cost of coal, who knows what that's going to
be. | will get intothat alittle noreinalittle

whi | e.
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But right now they are saying that ClLCO
inits arbitration will save roughly $23 mllion
annually. Certainly, they are adopting CLCO s
statenent that the cost of coal is $43 and they say
it's going to be down to $20. Well, the question is
what will it be.

Later on on page 3 Staff says the
Conmi ssi on nust have the opporunity to take into
consi deration the resolution of CILCOs Notice of
Term nation before entering a final order. Now, how
many years is that going to take? | want to point out
on the record that the last arbitration that was
deci ded i n August of 2000 was filed in the fall of
1997. So it was three years, alnost four, before the
panel of arbitrators reached the decision. And that
case is not yet final; it is still pending in the
courts. So heaven knows how | ong the current
arbitration will take.

Now, Staff has said that "It is CILCO s
intent" -- and | must take serious unbrage at this
comment; it is unfair, it is unreasonable, it is

totally untrue -- "It is CILCOs intent that the
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ratepayers will receive none of the benefit of the
refund of $30 mllion," if we get it, "under the
current arbitration before the Triple A" CLCO
submitted its testinony on this earlier in response to
a conment nade by |1 EC w tness Dauphinais in which we
clearly and unequi vocal ly pointed out that any refunds
related to peri ods before the elimnation of the FAC
would go to the custoners. And how the Staff could
make this comrent, this assertion, calculated only to
create hysteria, it's just not fair, it's not correct.
"Since CILCO never revealed its
activities during the course of this proceeding,” what
were we supposed to say? That the cost of coal is
going to go down or i s it going to go up. W have no
i dea what is going to happen as a result of anything
that is pending now and we won't know for years. And
the Conmi ssion cannot under the hol dings of the
Il1linois Supreme Court in the Slattery versus Peopl es
Gas case, and as the Conmission itself has pointed out
and we cited in our testinony in this case, the
Commi ssi on cannot and nust not assune that CILCO s

going to be successful in sone proceeding that may or
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may not be pendi ng now.

So there is absolutely no way, wholly
apart fromwhat the statute says about elim nation of
the FAC, that the Conmi ssion can take into account in
this proceeding the resolution of Cl LCOs Notice of
Termination. It is just not possible because we don't
know what's going to happen. W think we should w n.
And we expect to win. But we don't have any way of
saying absolutely that's going to happen, and neither
can the Conmi ssion

I would note that the Staff said that
Section 9-220(b) requires the Comm ssion approve or
approve as nodified the proposed tariff sheets within
240 days. That is a dead end tine limt. The
Conmi ssi on cannot under the statute do anything but
determ ne the proper anount to be included in base
rate at the end of the 240-day period. It cannot say
this is what we determ ned, but we will change it next
week.

For exanple, to put this in context , if
the Conmi ssion adopts what we are doi ng now, what we

have proposed in this case using the forward prices on
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the Synergy index, and it turns out that those prices
are too high or too low, let's say too |low, would the
Conmi ssion be legally authorized to cone in and raise
those and give C LCO nor e noney and change its base
rate after this period, after the elimnation is over?
I think not. Nobody would support that. And,
certainly, we would oppose trying to reduce it, any
nore than the Commi ssion could reduce the rates of any
other utility that has elimnated its FAC pursuant to
the provisions of 9-220. The Comm ssion has no
authority to do it. It is mandat ory.

There has been a response by I EC that if
the Conmi ssion has a problemw th the proposal that we
have an interimorder which, of course, would be
totally unl awful and unreasonabl e, that the Comm ssion
deny the petition to dismss it. Again, the
Conmi ssion cannot dismiss it. It is mandatory that
they make the decision. They have to do it. That's
why the 240 days is in there.

Now, | also note that in this proceedi ng
--and if | sound irritated, | think it's a fair

statement that that's a good description of me. They
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tal k about these, what brought this to the

Conmi ssion's attention, was the newspaper story.

VWl l, | have been readi ng sonme of those newspaper
stories also and | see the conments by the

Conmi ssion's spokesperson. | don't know whet her that
spokesperson is speaking for the Staff or for the
Conmi ssioners or for sonebody else. But | think it's
unfair and unreasonabl e and harnful to the judicia
process to have comrents in there about what Cl LCO
must or nust not do or what the Commission is going to
do, giving interpretation of what the | aw requires and
does not require and what the facts require. And that
was unfair and it should not happen. But it's
happened nore than once in this week, this | ast week.
And it's very prejudicial to CILCOto have that kind
of thing in the newspapers.

I think I have covered just about
everything | could think of. Wat Staff is proposing
is unfair and unreasonable, and it's totally contrary
to the statute, and it cannot be done. There cannot
be an interimorder and the Conmi ssion cannot assune

that CILCOis going to be successful in getting its
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coal prices reduced. | will stop with that.

EXAM NER ALBERS: One question, M. Giffin,
what was the nane of that case that you cited?

MR CRIFFIN. It's citedin -- it's in our --
and | am at somewhat of a di sadvantage, M. Exam ner
I would have had this at my fingertips had I been in
my office this morning. But it was the case, the
CLCO case, it was -- | believe it was a 1981 rate
case decided in 1982 where the case was cited. The
nane of the case was Slattery versus Peoples Gas, and
that is cited in the Commi ssion Order and we cited the
Conmi ssion Order in our testinony in this case. And |
can get that for you certainly by tonorrow, assum ng
can get back into nmy office tonorrow

EXAM NER ALBERS: Wen you are tal king about
the rate case, are you tal king about the gas? 1Is it
an electric or gas rate case?

MR CRIFFIN. It was a conbination. It was
both, as | recall. It was gas and electri c.

EXAM NER ALBERS: And it was your mnpst recent
one?

MR CGR FFI N It was our nost recent electric
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case, our last electric case which was decided I
believe in 1982. And it is cited in our briefs.

In that case the Conpany was engaged in
litigation about the taxes, the real estate taxes, on
its Duck Creek plant. The | aw had been changed to
elimnate the personal property tax as part of the
pl ant had been classified for tax purposes as perso nal
property. The taxing authority of the county in which
Duck Creek is located reclassified the persona
property or a good part of it as real estate so they
could re-inpose the tax that they had previously
collected. That was in litigation

It was proposed that the effects of that
litigation, beneficial effects assum ng that C LCO won
it, be included in the calculation of the required
rate of return that was required to operate the plant.
The Conmmi ssion correctly cited in the Slatter case
that we cannot assune that CILCOw || be successful in
that case and did not include any of the potentia
consequences. That case is still the law. It has not
changed. And it prevents the Conm ssion from assum ng

success at any external proceeding.
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EXAM NER ALBERS: (kay. Thank you. And,
Ms. Norrington, does CUB have a response to Staff's
not i on?

M5. NORRINGTON:  Yes. Actually, we have a
response about Staff's notion and the I1EC s notion.

EXAM NER ALBERS: Very well.

M5. NORRINGTON: If you would like nme to take
INTEC first, that's fine, unless you want nme to
speak - -

EXAM NER ALBERS: Wy don't we take up
Staff's notion first?

M5. NORRI NGTON:  Okay. Wth respect to
Staff's notion, let ne just say prelimnarily that CUB
definitely agrees with the effects for consunmers of
the elimnation of the Fuel Adjustnent C ause in that
it gives consuners a set base rate. However, what is
of the utnost inportance is that the base rate
i ncor porate conponent costs that are reasonabl e and
necessary and shoul d be borne by consuners. Based on
the information that canme to light |ast week, we have
great concerns about the Freeman coal issue and the

di spute between ClILCO and that conpany.
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Wth respect to an InterimOrder, we also
have great concern that it mght be inconsistent with
the statutory mandate that a decision be nmade within
240 days. W think it is very inportant that we hear
evidence with respect to the appropriate cost for the
coal. W also would support the adoption of Staff
Wi tness Larson's testinony with respect to the
appropriate cost, and | believe that in the notion
that he tal ks about a $19 per ton cost at this point
as well as the average narket price being around $20
which is significantly |ower than the $43 per ton
proposed by C LCO

We also at this point are prepared to ask
for sanctions agai nst Cl LCO based upon the fact that
Cl LCO was aware during, not only the discovery phase
of this case, but also during the hearing that it
i nt ended to provide Freeman with notice that it was
going to cancel the contract or that it had in fact
al ready given notice to the conpany. And based on
that, regardless of what M. Giffin has sai d that
those docunents were filed by another law firm the

fact of the matter is that it was Cl LCO who brought
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this case in the first place. It was Cl LCO who
provi ded witnesses. It was Cl LCO who provided
testinmony. And CILCO should in fact be sanctioned for
enucl eating this Conm ssion

EXAM NER ALBERS: Any sanctions referred to,
are you going to address that in a separate filing?

M5. NORRINGTON:  Certainly, M. Examner. W
were going to ask you how you would prefer to see that
handl ed, but we would -- based on your question we
will go ahead and file that separately.

EXAM NER ALBERS: Ckay, thank you

M5. NORRINGION: Let nme also state that
M. Giffin was saying earlier, you know, what was
Cl LCO supposed to say to the Conmission or to the
other parties in this case during the pendency of this
proposal . Well, what they should have said was we
intend to notify Freeman that we are going to cance
this contract. What they should have done was divul ge
the information

|"msure you can inmagi ne the absol ute

just fright that we experienced | ast week when we read

a newspaper telling us about this. W never heard
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that fromthe Conpany thenselves. And C LCO was
quoted in the paper, just as the 1CC was, that C LCO
did nothing to deny that they in fact had filed this
notice. And then we have got the responses to the
data requests which support the fact that they knew
wel | in advance of |ast week, well in advance of the
hearing, that this was their intention. And it was --
it was incunbent upon themto be forthcomng with the
Conmission and with all parties in this case.

EXAM NER ALBERS: Let me back up for a
m nute. These sanctions that you refer to, do you
have any idea when you are going to get that pleading
in, that filing in?

M5. NORRI NGTON:  Honestly, | don't. | can
tell you no later than the end of this week. | am
scheduled to be in Springfield the rest of this week
begi nning tomorrow. But that | would be working on.

EXAM NER ALBERS: Al so, please cite anything
in the statute that gives the Conmi ssion authority to
i mpose sanctions in this kind of situation.

M5. NORRI NGTON:  Certainly.

EXAM NER ALBERS: Did you have any other
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response to Staff's notion?

M5. NORRINGTON:  Wth respect to Staff's
nmotion, no. W would definitely support it in the
alternative, but we also found aspects of the IIEC
motion that we felt m ght be nore in order

EXAM NER ALBERS: You are r eferring to the
Il EC response?

MS. NORRI NGTON:  Yes.

EXAM NER ALBERS: Then did you have a reply
to I EC s response?

M5. NORRI NGTON:  Yes. Wuld you |ike that
now or are you going to wait for themto give you a
response to Staff's notion

EXAM NER ALBERS: Go ahead and gi ve ne your
reply to the response now, please.

M5. NORRINGTON:  Sure. Wth respect to the
motion filed by the I1EC, we also agree that it is
fully within the Conm ssion's authority at this point,
based upon the evidence that is in the record as well
as the filing, that the Conm ssion would certainly
have every right to dismss the CILCO petition. And

if that were the Comm ssion's finding, we would not



10

11

12

13

14

15

16

17

18

19

20

21

22

350

oppose that in any way.
As the I1EC set forth in its notion, the
Section 9-220(d) does provide that the Comm ssion can
make a deci si on based upon the record or the actua
filing. And in this case neither one of those
addresses the issue with respect to the cost of coa
fromFreeman. And, again, we just feel that the
record is woefully insufficient with respect to what
the appropriate cost would be, other than the
testinmony provided by Staff w tness Larson
In the event that the Conm ssion was

reluctant to adopt Staff w tness Larson's treatnent,
proposed figures, we would support the IlEC suggestion
that the Comm ssion dismss the proposal inits
entirety, and let CILCOresolve its issues with
respect to its coal cost, and then refile at a point
in tine when they can provide the Conmi ssion, as well
as the parties, with full, reasonable information upon
which to nmake a set of base rates.

EXAM NER ALBERS: GCkay. And | received in
witing IEC s response through e-mail prior to this

hearing. M. Fitzhenry, do you have a reply to either
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of the earlier responses you just heard.

MR, FI TZHENRY: Just a couple of follow-up
comments, M. Albers. As a prelimnary matter, during
M. Giffin's opening remarks he nade reference to the
dol lar savings referred to in the Staff notion. |
bel i eve those dollar savings were intended to be in a
confidential way and | don't knowif you intend to
mark that portion of the record in camera or sone
other way. |If | amwong in ny understanding, then
that's fine. But at least ny version of the Staff
nmoti on show that those dollar anmounts were intended to
be held in confidence.

EXAM NER ALBERS: |If nenory serves ne, |
think nost, if not all, of those dollars anounts were
from newspaper articles attached to Staff's notion
and, therefore, it wuld be too |ate.

MR, FI TZHENRY: kay. Let ne just sort of
respond to how we t hought our response was appropriate
to the Staff nmotion. Wen | received word that there
was information out there about the coal contract and
then had the Staff notion, ny first way of thinking

about this was is this information that | woul d have
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thought is material and rel evant during the course of
the hearings. | cane to the quick conclusion that
that was the case.

And in a lot of what M. Giffin had to
say, you know, went to how this evidence could be
viewed, what its inpact would be, for exanple, the
nunber of years it took themto arbitrate the |ast
contract dispute with Freeman and how t hat woul d bear
upon this issue, a lot of those sorts of statenents,
in nmy judgrment anyway, are of an evidentiary nature.
And in ny opinion | believe that we have been
prejudi ced in not being able to have that information
as part of the record.

Certainly, | understand Cl LCO has some
| egal argunment as to what that information would have
been appropriate in determning the adjustnent to the
base fuel cost in base rates. But as a prelimnary
matter | think it's evidence that should have been
made part of this record, and it wasn't.

W pointed out in our response the
several references in the record where C LCO has said

that they were going to buy coal under this contract
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fromthis particular mne for a various |ength of
time. And we were all led to believe that that's what
CILCO intended. Now we are led to believe sonething
different, even as early as Cctober of |ast year, that
Cl LCO was | ooking to do sonething different, vis-a-vis
this contract. So again to cut this short, | hope, we
understand where Staff is coming fromin terns of the
right and entitlenent to this evidence, and we
certainly agree with that.

As to sort of the |egal argument that has
been addressed sonewhat, we have a concern as wel |l
that the statute could be read to nean that you nust
have a final order within 240 days. And | don't know
if that neans an interimorder or sonething different.
And | would not want ny clients to be prejudi ced by an
interimorder having been entered and then having an
appel l ate court decide, oh, by the way that's a fina
order, and then we are stuck with these rates for the
next four or five years, whatever it mght be.

So again, in nmy way of thinking, it cane
back to this. 1Is this a solid enough piece of

information to nake the decision. And | woul d think
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not, given the, if you will, CILCOs supplenental to
Nunmber 9. | know we briefed that to death. And now
with this new revel ati on about the Freeman coal
contract, | believe the Commission can | ook at Section
9-220(d) and say, given what's happened at this point
intine and the prejudice to Staff and Intervenors,
and the fact there is not enough tine to pursue full
and robust evidentiary hearings on this matter, and
because the record is otherw se inadequate, | think
the Conmi ssion could be justified in dismssing the
petition. And so |l will leave it at that.

EXAM NER ALBERS: Ckay. M. Giffin, any

reply to those responses?

MR GRIFFIN  Yeah. Does Staff have anything
to say?

EXAM NER ALBERS: Well, it's their notion;
they get the last call.

MR GRIFFIN kay. Yes, | do have a reply.
There is not the slightest basis for what
Ms. Norrington is saying that there should be

sanctions for msleading ICC. W didn't m sl ead
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anyone. W fil ed notices just the way we filed at the
arbitration proceeding in 1997, proposing that this
shoul d be cancelled, the contract should be terninated
because of breaches. W nade the sane proposals to
Freeman. W did not know how they were going to
respond to these notices, which are permtted under
the contract. It was Freenman that cane out with these
determ nations that we are going to shut down the

m ne, when what they should be doing is conplying with
the ternms of the contract, the requirements of the
contract.

EXAM NER ALBERS: Mr. Giffin, | don't want
to argue what the appropriate action for Freeman
shoul d be.

MR GRIFFIN  Well, | amrespondi ng,

M. Exam ner, to what these people say our act ions
shoul d have been. They said we shoul d have been
telling the Commi ssion that this was going to happen
and we didn't know what was going to happen. W had
no i dea that Fr eeman was going to propose this.

Now, what are we supposed to tell the

Conmmi ssion and what is this idea of sanctions? | am
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aware of nothing that we did wong or inproper, and
certainly we didn't mslead anybody. W told

everyt hing that had happened up until the day that we
filed this and then sone. W told themthat we were
trying to get this thing termnated in our |ast
arbitration proceeding and we got turned down. That
is still an open issue whether it could happen in t he
future.

So our position is, no, you can't change
the facts. You can't assume we are going to be
successful. And the whol e idea that we were
deliberately msleading or hiding any facts is totally
untrue and uncalled for. End of ny coment,

M. Exam ner.

EXAM NER ALBERS: Ckay. And Staff.

M5. VON QUALEN: Thank you. Staff cannot
di sagree with sone of the conmments that the various
parti es have nade.

M5. NORRI NGTON:  Jan, can you speak up a
little bit? W can't hear you very well.

M5. VON QUALEN: Ckay. | will see. Staff

does not disagree with sone of the coments that the
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parti es have nmade regardi ng the awkwardness of the
nmotion for interimorder. However, | don't believe
that an interimorder is barred by the | anguage of
9-220. 9-220(d) requires that an order be entered
wi thin 240 days and that the Conpany shoul d be given
seven days to either accept or reject the order.
Implicit in Section 220(d) is the
under st andi ng that the Conpany will provide a full,
conmpl ete, thorough and correct information in the
filing and at the hearing. In this situation it was
Cl LCO who made the determ nation of when to file for
the UFAC elimnation. CILCO determ ned what w tnesses
woul d testify and what they would testify about.
Cl LCO al so made the determ nation of when to send the
letter to Freeman regarding cancell ation of the
contract, and when to file the conplaint in
arbitration regarding the contract. At this point, up
until last week, Staff was not aware, nor were any of
the other parties, that C LCO had taken these actions.
M. @iffin has stated that at this point
there is nothing to say that the contract actually

will be cancelled. That is correct. However, Staff
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nor any of the parties were given the opportunity to
do discovery or cross examnation on any of the facts
regardi ng the proposed cancel |l ation of the Freenman
contract.

G ven that that was a nmajor issue, and |
believe it was a major issue, i n determ ning what the
proposed tariff should be, Staff and the parties
shoul d have been given an opportunity to pursue that.
At this point in the proceeding, the Comm ssion has
240 days to enter an order. W know from what we have
read in newspaper articles that C LCO has proposed
cancelling the contract effective shortly after or
shortly before the date that an order nust be entered
in this docket. There sinply is not enough
i nformati on before the Comm ssion, nor can there be,
before the 240-day tine limt is over in order for
staff to give an opinion about what the result of
CILCO s latest actions were. Again, CILCO had this
information all along and it appears to ne that their
failure to provide it was being less than forthright.

If the Conmission were to enter an order

at this point, they do have enough information in the
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record to nake a reasonabl e determ nati on of what the
prices would be. However, they would have to |l eave it
open to determ ne what would be the final result of
CLCO s nost recent action. | don't believe that
Cl LCO woul d be prejudiced by an interimorder, and
think it is within the realns of what the Conmi ssion
has the authority to do.

Staff does not object to IIEC s notion to
dismss. Staff is not prepared to respond to it at
| ength but would be happy to brief the issue.

EXAM NER ALBERS: |s that the extent of
Staff's response or, I'msorry, reply?

MS. VON QUALEN:  Yes.

EXAM NER ALBERS: M first thought is | don't
believe in ny reading of II1EC s response they actually
nmoved to dismiss anything. 1Is that correct,

M. Fitzhenry?

MR FITZHENRY: It's actually posed as an
alternative to the interimrelief order being
requested by the Staff.

EXAM NER ALBERS: Ckay.

MR FI TZHENRY: That would be found in
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paragraph 3 of the filing.

EXAM NER ALBERS: Does that mean you are
actually nmoving at this time that that be done.

MR FITZHENRY: It's in the alternative, yes.
It is for reasons, as | said, if the Conm ssion does
not for whatever reason believe it's appropriate to
enter an interimorder, we nove that they dismss the
petition on the basis set forth in our filing.

EXAM NER ALBERS: | wasn't clear on that
then. So you are noving to dism ss.

MR FITZHENRY: Yes, in the alternative

EXAM NER ALBERS: In the alter native, okay.

MR GRIFFIN  You get a |ot of good cases,
M. Al bers.

EXAM NER ALBERS: Again, | think given the
argunents | amgoing to not rule on Staff's notion
today. | will withhold judgnent on that for a while.

In the meanti me, however, given that we
are under a deadline in this case and in the event
that | decide that the relief Staff is noving for
cannot be done, | believe the information presented in

Staff's notion provides sufficient justification for
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accepting additional evidence on CILCOs Crown Il coa
costs and hearing cross exam nation on that evidence.

Qoviously, the turnaround tinme for
testimony filing dates will be very quick. But
because the issue to be addressed in that testinony
shoul d be very narrow, | hope that the problens caused
by the quick turnaround tines are not insurnountable.

I have given sone thought to the issues
that the testinony shoul d address, and before going
into the schedule for that or asking for suggestions
for a schedule to begin with, I would just like to
note that I think CLCOs testinony should address (1)
the coal cost that the Conpany would incur if coal is
not purchased under the disputed contract with
Freeman, and (2) what inpact the, for lack of a better
word, new coal costs would have on CILCO s base rates
for the forward 12-nonth peri ods.

And in calculating the base rates for
those four 12-nonth periods, | would like the Conpany
to have basically two sets of cal cul ati ons, one set
reflecting the inpact on base rates with the quarterly

adj ustment i ncluded and one set reflecting the base
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rates without the quarterly adjustnment. And | will
refer the parties to CLCO Exhibit 7.1 as the source
of that quarterly adjustnment | amreferring to.
Does anyone have any questions about it?

MR CRIFFIN. | amnot sure | under stand how
you nean to include the effects, one with and one
wi thout the quarterly adjustnent. Are you referring
to the nost recent quarterly adjustnment that make up
the recor d?

EXAM NER ALBERS: | amreferring to the CLCO
Exhibit 7.1. In that exhibit one of the issues of
dispute fromthe prior hearing and briefs was the
quarterly adjustnent. | believe Staff and maybe sone
of the Intervenors do not believe that quarterly
adjustnent, as it is labeled in that exhibit, actually
reflect CILCOs coal costs. And just perhaps to save
me some trouble later, | wuld like to have two sets
of nunbers, one reflecting that quarterly adjustment
and a second set reflecting the base rates w thout
that quarterly adjust nent. Does that make sense?

MR CRIFFIN. | amnot -- | ama little

confused, M. Exami ner. Forgive ny thickheadedness on
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this one. | amstill not sure what quarterly -- |
know what you nean by the exhibit, 7.1. That's the
exhibit in which the mne shows its cost through the
end of Sept enber and then the forecast through the end
of the year. And there was in that, | think they had
a four or three dollars charge across the board for
trying to keep themlevel for the year. | am not sure
how we woul d make that out when in a sense you are
using a corporated and not corporated quarterly

adj ust nment .

EXAM NER ALBERS: Well, do you have CILCO s
Surrebuttal Exhibit 7.1 in front of you?

MR CRIFFIN. | don't have it in front of me
but I renenber it very well.

EXAM NER ALBERS: In each of the four col ums
under CILCO price per ton, each of the four columms
had an input that's |abeled Quarterly Adjustnment.

MR GRIFFIN kay. | see what you are
referring to. | don't see it, but I know what you are
referring to there.

EXAM NER ALBERS: And it's ny understanding

that Staff does not believe that quarterly adjustnent
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actually reflects CILCO s price per ton. And

believe Staff may have even referred to it as a fudge

factor.

MR CRIFFIN | believe that's correct.

EXAM NER ALBERS: And not having deci ded the
issue, | would like to see calculations reflecting the

quarterly adjustnent as it is CILCOs position that it
should be in there, but also a set of calculations
reflecting the price per ton without the quarterly
adjustnent. Does that make sense now?

MR CRIFFIN. Yes, | understand that to nmean
that we will sinply take their production costs
di vided by the nunber of ton, w thout any quarterly

adjustnents or other adjustments of any kind.

EXAM NER ALBERS: | think we are on the sane
page. Al | amworried about right now are the
quarterly adjustnents. | haven't given any thought to

any other adjustnents at this tine. Does that nake
sense?

MR GRIFFIN Al right. And that's, what,
through the end of the third quarter or do you want us

to include the fourth quarter, the projections that
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they will make?

EXAM NER ALBERS: | think all four, to the
end of the fourth quarter.

MR GRIFFIN Okay. |In this testinmny how
are we to treat the cost of purchase power and the
i ncl usi on of 99-04687?

EXAM NER ALBERS: | believe you should treat
that the same way you did your case in chief at this
point. Are you referring to your notion for the --

MR GRIFFIN.  Suppl enental proposal, correct.

EXAM NER ALBERS: 9.07?

MR GRIFFIN  Correct.

EXAM NER ALBERS: All right. | amgoing to
get to that. Perhaps nowis as good a tinme as any.

First of all, it's nmy judgnment that
ClLCO s January 8, 2001, notion to file CILCO s
Suppl emental Exhibit 9.0 should be denied. Therefore,
in the absence of that second proposal by CLCO the
position as was set forth by its w tnesses and
di scussed under cross exam nation of those w tnesses
will be considered ClLCO s standing or pending

position. Therefore, when | say your purchase power
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costs should be treated as they were in your case in
chief, I meant don't follow the position that you were
advocating through Suppl enental Exhibit 9.0.

MR GRIFFIN.  What about 99 -0468?

EXAM NER ALBERS: | guess | don't follow you

MR CRIFFIN. Well, there were two factors
i ncorporated in the supplenental exhibit. One is the
i npact of 99-0468 and the other is the updated --

EXAM NER ALBERS: That's okay. | got ya.
Ckay. Go ahead and use -- not know ng how exactly
Suppl emental Exhibit 9.0 distinguishes between the
results of 99-0468 and the forward prices, |I'msorry,
futures prices you advocated in relation to your gas
PGA elim nation case, go ahead and use the purchased
power costs as they were reflected -- I'mnot sure how
I want to rephrase this.

MR GRIFFIN In the suppl enental exhibit.

EXAM NER ALBERS: Right, but not reflecting
anyt hing stemm ng fromyour argunents related to your
gas PGA elimnation case

MR CRIFFIN.  Understood.

EXAM NER ALBERS: Now, backing up for a
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monent with regard to the testinony to be presented
concerning that coal cost, | would at the hearing,
this abbrevi ated hearing, ask that you have soneone
avai | abl e who can respond to questions concerning
Cl LCO Exhibit 7.1.

MR CRIFFIN. We will do that. That was
prepared by M. Livingstone and he woul d be avail abl e.

EXAM NER ALBERS: | believe wasn't it
M. Davidson that sponsored that at the hearing?

MR GRIFFIN Oh, I"'msorry. 7.1 was not
prepared by us. | amthinking 9.0 7.1 was prepared
by them and, yes, | believe M. Davidson sponsored
that, yes, you are correct.

EXAM NER ALBERS: Now, at this tinme why don't
we go off the record and | will hear any suggestions
for a proposed schedule for the deadline or with
regard to rebuttal testinony and t he hearing. And we
will do this very quickly, though, because | have
anot her hearing at two o' clock. So we are off the
record

(Wher eupon there was then had

an off -the-record



10

11

12

13

14

15

16

17

18

19

20

21

22

368

di scussion.)
EXAM NER ALBERS: Back on the record

The schedule for the testinmony and the
hearing will be as follows, although first we note
that any data requests should be responded to pronptly
and | would rely upon the parties to act in good faith
and to respond to DRs as soon as possible.

And with that said, CLCOs direct
testinony addressing the issues identified earlier
shoul d be received by February 1 at noon

Staff and Intervenor direct testinony
shoul d be received by February 5 by the close of
busi ness.

CILCO s rebuttal testinmony should be
recei ved by February 6 by 3:00 p.m

The hearing will be held at 9:00 a.m on
February 8.

I nitial briefs will be received by cl ose
of busi ness February 13.

And reply briefs should be received by
noon February 15.

And service by e-mail is acceptable.
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Does anybody have any questions?

MR FI TZHENRY: | have a comment, M. Al bers.
I now have a very legitimate excuse not to buy my wife
a gift on Valentine' s Day.

M5. NORRI NGTON:  No, you don't.

MR GRIFFIN May | show nmy objection to the
schedule, M. Albers, that | amout of town on the
date set for the hearing and I amthe attorney who
tried this case for CILCO and | won't be avail abl e
after the 8th. | understand the fol | owing Monday is a
hol i day, but | see no reason why this case couldn't be
set for the following Tuesday. And | believe this
puts CILCO at a di sadvant age requiring anot her
attorney to be present.

EXAM NER ALBERS: Well, as | indicated off
the record, there is a deadline in this case and it is
March 28. Time nmust be left for the proposed order as
well as briefs on exceptions and briefs and replies to
exceptions, and time nust be left for the Comm ssion
to consider this matter

| understand the position that all the

parties are in. | do not under normal circunstances
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suggest this tight tinme frame, but given the deadline
and given that there are many other issues for ne to
decide and steps that need to be taken for the rest of
the process, |, unfortunately, see no other
alternatives. And M. Seidel has been active in this
proceedi ng, perhaps not as nmuch as you have,

M. Giffin, but as |I indicated, | don't know what

el se to suggest.

Does anybody have any ot her questions or
comrents? GCkay. | don't think I have anything el se
Yes, | do have one other matter

M. Fitzhenry, you indicated that your
response to Staff's notion does in fact contain a
formal notion to dismss as an alternative approach

MR, FI TZHENRY: Yes, sir.

EXAM NER ALBERS: | assune the parties wll
want to respond to that and you will want to reply to
those responses. So, very briefly, your notion was
filed today. | would suggest that the response to
this should be received by this Friday, February 2,
and replies by next Wednesday, February 7.

Anyt hi ng el se? Hearing nothing, then
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this matter is continued to February 8 at 9:00 a. m
(Wher eupon the hearing in this
matter was continued until
February 8, 2001, at 9:00
a.m in Springfield,

[Ilinois.)
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